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Henbt V-T^dRjEaQf ;;,•': : r .':;■:.■■-■•;:.; ,*. ■:■'-' 
• -' ■ •" hear Srrr ••■ •.:.':'.-' ::■■;.'■ ; ■..■ 

I anderstand that yon have prepared a paper 
concerning tlie legal relationa ol' the Unioa Pacific Railroad Compa- 
ny to the GoTerament under the decisions of the Supremo Court of 
the United States. Not doubting from your connection with th« 
enterprise in its incipient stages, and from the attention you have 
given to the subject to the present time, that your paper will be 
calculated to correct some prevailing mieapprelieneiunB, I trust it 
will find its way to-the public. 

I have had no stock in the Company since my 
resignation as President ten years ago ; nor have I been concerned 
in any way with its transactions, or any outside movements relating 
to it. But I regard it as one of the great enterprises of the age, 
the rapid accomplishment of which caused more astonishment in 
other countries than anything we have achieved, and aa a larger con- 
tributor tt» our growth and prosperity than any one other cause. I 
do not doubt that it will continue to be so, whatever combinationa 
may be formed by speculatora in Wall Street to enhance or depresB 
the market valae of its stuck. 

I did not, as you know, approve or assent to 
the Credit Mobilier contracts, which were mat., while I was in 
Europe ; but this is a matter entirely apart from the legal relations 
of the Company to the Government. These should he understood 
by the whole community — not only for ;-he purpose of removing mis- 
conception, by which the public mind is unjustly prejudiced, but to 
prevent legislative bodies, under the influence of the prevalent and 
not unr ■ *ural jealousy of large corporations, from being misled and 
hunted into ill-considered and unautliorized enactments. 
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8 truly, 



JOHN A. DIX. 



s Unioit Pactbto Aim tite Centkal Pacific Kail- 

E0AD8 AND THEIE ReLAIIOKS TO THE 

United States. 

Now T<n-k, 6 Match, 1879. 
Hon. John A. Dec, 

Hear Sir: 

Recent decisions of the Sapreme Court of the 
UniCed States, the Tribonul of fli:al resort, huve at last established 
and defined beyond controversy the respective rights of the twoPacific 
Kailroart Companies and those of the Government, growing out of the 
act for their incorporation; the acta additional thereto! tie iasne 
of bonds by the GoTcmment in aid of, and the contracts for, the 
construction of the I^ada of the two Companies. 

»A.CT INCOSPORATISG THB PACIFIC COMPANIES, AND THE GOTEEN- 
MENT SCBSICr. 
The ActofConeresaof July 1, 1862, incorporating the Union Pacific 
Company, the Central Pacific deriving its charter not from the Unit- 
ed States, but from tlie State of California, provided for the issue of 
bonds bythe Government in aid of the Roads, equaling S16,000, $33,- 
001), and $48,000 per mile, according to the character of the country 
traversed, the intention being to apportion the bonds in ratio to cost. 
The bonds were simply obligations of the Government, to which the 
Railroad Companies were in no way parties. The bonds were six 
per cents, payable in thirty years ; the interest payable semi-annually. 
To secure the payment of both principal and interest, a first mort- 
gage was created, by statute, upon the respective Boods. For the 
.payment of the principal and interest thus secured it woa ptovid 
[ed by the act of incorporation (sec. 6j that: 

"All compensation for Berrioes rendered for the Government shall 
fie mtjtUed to the payment of said bonds and interest nntil the 
■ whole amount is fully paid; ■ • • • and after s-iid road i* 
reompleted, uDtil said bouds and interest are paid, at least five per 
I centum of the net earnings of the said road shall alio be annually 
1 applied to the payment thereof." 

The companies thus chartered were duly organized, but so hozard- 
s the enterprise regarded that no partiea possessing adequate 
Beapital could be found to embark jn it. The feeling in reference to 
s well expressed bj Hon. Justin 3. Morrill, at that time one of 
B the leading and best informed members of the House. In a speech 
fin reference to the project, pending the passage of the Bill, he said ii 
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" I am not to be deceived by any promises thut t'jia is ta be b"J't 
andruu by any other parties thantbe United Suites. Every dollar 
that it takes to construct the road is to be contributed by tlie 
Uaited States. Tliere in not a capitalist tliat will invest a dollar in 
it if he is to be responsible, tor any considerable distance. • • • 
If it could be constructed it could not bo kept in operation except 
lit the espense of the goTernment. If this roiid were built to-day, 
therel'ore. aud given to the United States^ the Uuitcd State's are uot 
in a condition to accept it, even lis a gift, if compelled to ruu It ; 
nor will they be (ill the population has so fat iuci-eustd as to give 
tbe road some freight and some local business. Aa a commercial 
aad economical question such road is utterly defenseless." (See 
(Joa. Globe, 2d Session 37 Congress, Page 1,708.) 

Mr. Morrill, in his sjieech, only too faith^lly represented tlie con- 
TJction ivhich prevailed among conservative minds, and capital is 

always conservative, in reference to the project. No sooner was it 
seen that the provision made was wholly inadequate than C'onjp^ss, 
more than ever impressed with its necessity, passed, on the 2d of 
July, 18G4, an act, in addition to tliat of 1863, providing that: 

" Only one-half of the compensation for services rendered the 
GoTernment by the suid companies shall be required and applied to 
tbe payment of the bonds issued by the Government in aid of the 

construction of said roads.' Audfurther,section]Oof said act, "that 
the section five (of the act of 1S62) be so modified and amended that 
the Union Pacific and Central PacifloIiailroadCompaniea • • ■ 
may issue their first mortgage bonds on tiieir respective railroads 
and telegraph lines to an amount not esceedin^ ttie bonds of tlio 
United States, aad of eveu tenor, date, time of maturity, rale and 
character of interest, with the bonds authorizeil to be paid to said 
Railroad Companies respectively. And the lieu of the United States 
bonds shall be suborainate to that of t!ie bonds of either of said 
companies hereby authorized to ba issued on their respective roads, 
property, and equipment.' 

The amended bill not only practically doubled the amount of the 
Goveruiueat subsidy, but relieved the Companies of the burden of 
Government transportation by allowing them to be paid one-half the 
charges. This provision, it was assumed, would avoid all loss. 
Witli their means so increiisod they afc once entered upon the work 
of construction, and opened the whole lino within a period of suven 
years from the date of the act of incorporation, althoush they were 
allowed by it fifteen years therefor. 

The roads of the two Companies were no sooner opened than ques- 
tions natmally arose between them and tbe Government involvin,^ 
the obligation of the Companies to repay to tbe Government a 
Eum equal to the interest on its bonds as the same falls due; and the 
right of the Government to withhold, on account of such inter- 
est, all payment for transportation services rendered it; the sum 
upon which the five per cent, of net earnings should be cast; 
and the right of tbe Government to inquire into the contracts 



land. otlieriDLittera growing oat of tho on struct ion of the road of the 
a PdciQo Coiapaiiy. 

r ;— THE OBLIGATION OF Tas COMPASIKS TO PAT THE ISTEHEST 
ACCKCI>"G OS" THE GOVERHMENT BCBSIDT, AKD TtlE KIGBT OF 
THE GOVBKKMENTTO WITHHOLD ALL TnASSPOKTATION CHAUGKa 
ON ITS ACCoeifT. 

The first of theae qnestioDB waa settled, or Tvas supposed to be set- 
tled, by an Act (Section 9) of Congress, of March 3d, 1871, which 
provided that : 

" The Secretary of tho Treasury is ]icreby dirccleil to pay over, iii 
nonet), to the Pacific Riilroud Companies mentioned in said Act, and 
porforminii services for the United titates, one-kat/ot the compeusa- 
tion, at the rate provided by law, for said aervicea heretofore or 
hereafter rendered." 

Payment of one-half of the charges on account of Government 
tranaportiitioa coutinned to be made under the provision of ihia Act, 
until January 1, 1873. On the 3d of March of that year, Congreaa 
passed an Act which, among other things, provided (Si?ctian 2) that; 

" The Secretary of the Treasury ia directed ta mlliholil nil pay- 
ments to any railroad company audits aasigus on account of freighta 
or transportatiou over their respective roads, of any kind, to the 
nmoantofpaytaentsmade by the UnitedStatea for interest upon ho iida 
of the United States issued to such company, and which shall not have 
been reimbursed, together with the live per cent, of net earnings 
due and unapplied, as provided bylaw; aud any such company may 
bring a suit in the Court of Claims to recover the piieo of sucli freight 
and transportntion; and in Bach suit the right of such company to 
recover the same npou the law and the facts of the case shiill he de- 
termined ; and alao the rights of tiie United States upon the merils of 
all the points presented by it in answer thereto by them; and cither 
party to such suit mny appeal to the Supremo Court; and both 
said courts shall give such cause or causfa precedence of all other 
business." 

Under tho provision of this act, the Union Pacific Railroad Compa- 
ny brought an action in the Court of ClaimB to recover of Govern- 
ment OPO-half of the tranaportalion charges on ita account from Jaun- 
ary 1, 1873, to March 1, 1374. The defense waB that aa a very 
lar^e sum had been paid by the Government, on accouat of 
interest on its bonda iasued to that road, it might properly 
offset such payments against the claim set up against it. 
Tho Court of Claims held such payments to bo no defense, and 
gave judgment to tho Company for the sum of $512, 632.. ID, and 
dismissed the counter claim of llio Government. An appeal was then 

n by the Government to the Supreme Court of the United States, 
f'.Jcli Eu^tiiiued the decision of the court below. In ils deciBlon, 

o October term, 1875 (Justice Davia rendering the opinion), the 
Kiourt said : 



" Tbe proposition for the GoTeTomont to retainiheamount due the'l 
Compan; for Bervices rendtired, aud applj it toward tlie Recterul 
indebtedness of the Company to the Govermuent, cannut be ton- 
tirued into a requirement that the company ihall pay the interest from 
time to time and the principal whrn due. It woa in the disure- 
tiun of Congress to make tliia inquire me ut, and tliun, as collateral to 
it, provide b special fund or funds out of nbich tlie principal obli- 
gation could be discliarged. This Cuu^Teaa did uot cliooao lo do, but 
Ti'Sted satisfied Tritli the entire propexty of tlie conipauy as sccujity 
for the ultimate payment of the principal and interest of the boada 
delivered to it. •*•'•••'"• 

There ia enough in the Bcliomoof the net, and in the purpo.^es con- 
templated by it, to BhoTC that Comjrtsa net-ir intended to impose on the 
c</rporalio>i the obligation to paij currtnt interest. 'Ihe act 'was puBaed 
in iba midst of war, as bas bceti stittd, when the means for national 
defense were deemed iuudeqiiate to the wants of the country, and 
tlje public mind naa alive to the necessity of uniting by iron bunds 
the destiny of the Pacific Statcu with those of the AtJantic. Con- 
fessedly, the nndenakiiig was outside of the ability of privuta capital 
to aceompliAb, and only by the helping band of Congreas could tlio 
problem, difficult of solntiuit under the niobt favorable circumBtaiiCL-a, 
be irorked out. Local business, as a source of profit, could not bu 
expected wliilo the road was in eonrsB of construction, on account of 
the character of the country it traversed ; and whmLer when com- 
pleted, as an in vestment, it would prove valuable, was a question fui 
time to determine. Qut vast as tha work was, limited as were ibe 
private resources to build it, the growing wants of the country, na 
well us tiie existing and future military necessities of the Govern- 
ment, demanded that it bo coiiiplfted. Under the siimulua of these 
consiilerutione, Coiigrees acted. It did t;oC net fur tlio beutfic of 
private persons, norm tbeiriutorest, but for an object dcemi'desaon- 
tial to Lue Keoority of the couatry, oj wqII aa to the prosperity of ttia 
country.'' 

By this decision the two questions first raiaed— that of the obliga- 
tion of the Companies to repay to the Government the interest c 
ita bonds aa it accrued ; and of the right of the latter to retain 
for anch payment the whole of the traiiBportaiion ebargea on its ac- 
count— were decided wholly in favor of the Couipaniea. The accm- 
ing interest, it was decided, was a debt not due till the bonds vi 
due, except ao much of it aa could be met by the application thereto 
of one-half the transportation charges on Government account, and 
of five per cent, of the net earnings of the Companies. 

Sec .Nil ; — THE FIVE PEH CEST. NET EARNINGS — OOW TO EE DETEB- 
t MINED. 

Government atill refoaiug to pay over to the Union Pacific Com- 
pany one-half of the charges on account of transportation, as pro- 
vided by the act of 1S73, aad in accordance with the decision of the 
Supreme Court in 1875, the Company, in J37fi, brought anotbw 
suit in the Court of Claims at Washington, fjr one-half of its 
charges for 18?.^, and for arrearages of 1374. To tMs suit the Gov- 






; in a. counter-otaim for five per cent, of the net earningB 
of the Company, under the proviaion of the 6th Section of the net 
of 18C2, -whicli provide J that, "After the aaid road is completed, 
until said bonds (issued to the Company) and interest are 
paid, at least five per ceut. of the net earnings of said road 
sfaoll also be annually applied to the payment thereof.'' The 
United States, in its counter-claim, allegtid that tbe road iras com- 
pleted November 6, 1869. The Company claimed the lejfal dute of 
opening to have been October 1, 1874. Tlie Court of Claims decided 
that the road was opened November 6, 1860 ; that up to Novembei 
6, 1874, the net earnings had amounted to $28,053,045 ; five per cent, 
npon which equaled the sum of 81.403,G0Sj while the sum duo the 
Company for the time covered by its suit, chiefly for 1673, equaled 
$593,027, making a balance of $303,973, in favor of the Government. 
From this decision the Company appealed. That of the Supreme 
Conrt, rendered at the October term, 1878, but only recently 
made public, suataiued the position of the (government, that the 
road was completed. November 6, 136!>; aud that net earnings must 
bo calculated from that period. The chief point of interest, however, 
was the rule by which these were to be ascertained. In reference to 
this point, the Court (Justice Bradley rendortng the decision), after 
.disposing of the question of the date at which the road was opened, 

" The question nest arising is, what a 
per cent, lor which the Company becam 
what manuer are they payable t 

'• In the flrstplace they are the ' net earnings of the road,' that is, 
the net enmings of thu I'oad as a railroad, inctudiug tlie telegraph. 
They have nothing to do with the income orproflta of the Company 
aaaholder of publlelnnds. The proceeds of ihis aource of iuciime 
are no part of tbe earnings of the road. These eaiuinga, however, 
must bo I'cgnrded ne embracing all the earuinga and income derived 
by t^e Company from the milroad proper, and all the appendages 
and appurtenances thereof ; including iCsieri;v and bridge at Omaha, 
itsears, and all its property and apparalua legilimately connected 
with its railroad." •••••» 

" Having considered tlie question of receipts, or earnings, the next 
tiling ia order is the expenditures which are properly chargeable 
against tho gross eamiags, in order to arrive at the " net enrninga," 
as this expression ia to be understood wiihin the meaning of the 
act. Asa general proposition net earnings ai£ the excess of the 
gross coTLings over tUe espenditurca tletrayed in producing them, 
a.^ide from, aud exclusive of, the expenditure of capital laid out in 
constructiug aud equipping the works tliemselves. It may often be 
dilBcult to i.raw a precise line between expenditures for construc- 
tion and tho ordinary expenses iiicideut to operating and maintain- 
ing tho road anci worlia of a railroad company, TTieoretically, the 
expenses chargeable to enmings include the general expenses of 
keeping up the organization of the company, and all expenses 
jjicurred in operating ihe works and keeping tbem in good con- 



dition and repair, TrhUst expensea cliargeable to capital include 
those nhich are iucurred in the originnl conBtrucdon of the works, 
and in tlie Babseqaent enlargemeot nnd improvement thereof. 
With regard to the laat mentioned class of espenditnrcs, however, 
namely thone which are incurred in enlarging and iniproTio^r tlio 
works, a diffcreuce of practice jireva'ld among railroad companies. 
Some chnrgee to construction include eyerj item of ex])ense, and 
every pnrt and portion of every item which goes to make the road, 
and any of its appurtenances or equipments, better tlina tlicy were 
before ; whilst others charge to ominary expenae account, aud 
against earniDga, whatever is taken for those purposes from the earn- 
ings, and ia not rtuHid upon bonds or issues of Block. Tbo latter 
method ia deemed the most conseivative and beneficial for the com- 
pany, uod operates as a restraint against injudicioaa dividends and 
the accamulation of a heavy indebtedness. ' • ■ But for making 
nil ordinary improvements, na well as repairs, it is better for the 
stockholders, and all those who are interested in. the prosperity of 
the enterprise, that npuition of the enmiuga should be euiployed. 
We think that the true interest of the Gorernmeitt, in thig rnte. ia 
the mine na that of the ttoekholders, and tcill be subBerred by cn- 
couragiiig a Jibernl appliciiiion of the eaTJiinija to the improvemeut of 
the Korkg. It ia better for the uliimato security of the Government 
in reference to the paymeut of its loan, as well as for the 6er\-ice 
which it may reqaire in the transportation of its jiroperty nnd ni ails, 
that a hundred dollars should be spent in iiDprovhig the works, than 
that it should receive five dollars towards the payment of its snb- 
Bidy. If (he five pet cent, of net earoings, di-m^ndable from the 
Company, amounted toauewiudebtedncss,notduebeforo,likeareQt 
accruing upon a lease, amorerigidrulemigbtba insisted on. But it ia 
not bo; the amount of the indebtedness is fixed nnd nncbangeable. 
The amount of the five per cent.andits receipt at one time or another, 
ia simply a q^esticnof earlier or later payment of a debt already flxod 
in amount. If the employment of any earnings of the road in mak- 
ing improvements lessons the amonnt of net earnings, the Govern- 
ment loses nothing thereby. The onlyresult is, that a less amount is 
presently jinid oa its debt, whilst the general security for tbo whole 
debt is largely increased." 

As the decision of the Court of Claims was overruled in vaiioua 
particulars, some points having been decided by the Supreme Court 
in favor of the Govemmeut, and some in favor of the Company, the 
case was sent back with an order that its judgment be made respon- 
sive to the decisions of the Court above. This ord;?r will i:ivolve a 
full audit of the acoouuts of the Company in order ta decermino 
what proportion of its apparent net onrnings, not absorbed by 
the payment of interest or dividends, has been applied to the im- 
provement of their property. It is suliBcient to state here that the 
amonnt annually withheld by the Government, being ouo-half of the 
charges for transportation on its mrcouut. Las considerably esceeded 
the amount of fivepor cent, of their net earnings ; so that during 
the whole controversy which has now extended through nearly tea 
years, the Government, not t'jo Railroad Companies, has been and 
still ia the party in delault. 




TarKL>:-THE CREDIT SIOBILIEK SUIT. 

o act of 1873 which. autliorizMl the Railroad Compimy to bring 
I Buit against tbo United Stales tor the recovery of one-half of tbe 
s withheld from it oa account of government traiiaportation 
D directed (section four) that: 

" Tlie Attorney General canae ti suit in equity to be institnted 
, the name of the United Stivtea against the Union Pacific 
yiroad Company, und against all persons who may, ia their own 
wiea or throuqih any agents, have subscribed for or received cnpi- 
uetcck in said road, which stock has not been paid for in full in 
fouey, or who may have received, ns dividends or otherwise, por- 
ma of the capilal stock of Baid road, or tlie proceeds or avails 
■freof, or other property of snid road, unlawfully or contrary to 
uity, or who may have received as profits or proceeds of contracts 
t construction or ef|uipment of said roail, or otLer contracts tliere- 
jteb, moneys or other property wbicli ouglit, in equity, to belouft to 
'id railroad corporation, or who may, under pretense of having 
mplied with the acts to which this is aa addition, have wrougi'ully 
||d unlawfiilly received from tbe United States bonds, m<meys or 
■ids which ought, in equity, to bo accounted for and pnid ta said 
Wlrond Comp^my orto the United States, and 1 1 compel payment 
T said stock, and tbe collection and payment of siich moneys, and 
Je restoration of such property, or its value, eilher to said fiailro id 
forporation or to tba United Sta,tBa, whichever shall ia equity be 
wd entitled thereto." 

I In puTsnauco of tbia act a suit was brought in the Circuit Court of 
e United States for the District of Connecticut, against the Union 
bcific Railroad Company, and all parties in privity with it, in order 
Bcompel an account, and the surrender to the Government, or to tha 
mpany, for the benefit of theGovernment, of the nioneyaimprox>erly 
teived or secured, no matter how or by whom, growing out of the 
naHtmction of the road. The chief object of the suit was to reach 
Credit Mobilier,'' a company organized under the laws of the 
late of Poansylvania, and which was made use of to avoid a per- 
inal liability. Capitalists were willing to put up their money and 
a the risk of its loss, but they were not ivilling lo destroy the 
)dit necessary for carrying forward their own basiaosa operations, 
n the risl; of the total loss of their fortunes by becoming gen- 
ii partners in a work admitted on all hands to be hazardous in the 
Etrcme. Each one must judge of the propriety of resorting to such 
feitermediary by iaquiring how he would act were he similarly 
laocd. The public would not subscribe a doUar to the stock of the 
mpany as an investment. The means for construction, in addition 
Id those provided by Government, or which could be raised on bonds, 
i to be supplied by a very few capiialiats, upon whom the whole 
d of the euterprise was thrown, and who were really, if not 
oiaally, parties to the contract for construction. Their profits 



were not increaaed a dtdlar hy a reaort to the intfimediaTy. Tfaoee 
of the parties who took cOQtmcts for cosstroetioa or material were 
not, in coDseqnence, decreased or dimiitistiod a ciogle dollar. The 
result proved that there waa do necessity whatererfor such reaott,as 
erory claim waamet without low or embairassmcDt on either side. 

Sacli in iie lengih aod breadth was the Credit Mobilier, which at 
one time made sacb a ntir in the hud. It was resorted to fot no im- 
proper pnrpoec, nor was it ever pnt to an improper one. Congreea, 
however, believed or affected to believe, that a great ofienae of some 
kiad liad been committed. To Ihe bill which was to investigate and 
pnnisb it, the defendaat^, who stood iu almost every pos&ible relation 
(o the Railroad Company and to the Government, demnrrcd —denied 
that, even admitting all the allegations, there was any cause of ac- 
tion against them. The Circuit Court sustained the demarrcr. An ap- 
peal was then talicn to the SnpremoCoort at Washington. Itsdecision 
BtutniniD^' that of t!ie court below was rendered at the October term, 
187d. In course of it, Jostice ftlilter, dolivering the opinion, said : 

"The Government sustains two distinct relations to the Railroad 
Company, and it is important iu considering her rights under this sta- 
tute to keep them separate. The company is organised under aa 
act of CougreBs. It owes its corporate exiatence to that act, and the 
Govemmeut has al I the rights which belnng to any other Gf.vern- 
meiit as a sovereign and legislative power over this creation of t'-at 
power. Titat this power shoold not be ton much crippled by the 
doctrine that a charter is a couli-nct, the eighteenth section declares 
that Congress may, at any time, haviotj due regard for ihe rights of 
the eompanieg named therein, add to, aller, amend or I'cpetil tl e act. 
The power of Congress, therefore, in its sovereign and legislative 
capaciry over this corporation is very great. 

" Tho government, nowever, holds another very imrwrtant rela- 
tion to the company, namely, the relatiim of contract. It has loaned 
to t!io company twenty -seven millions of dollars. It has granted to 
it, on certain terms, nian;r millions of acres of land. Tlie govern- 
ment Is paying all the time the semi-annual interest on its own 
bonds which it loaned to the company. The company is bound, by 
contract, to pay the bonds, principal and interest, at their matitrit!/. 
The Government, by the coutt^tct, has a lien on the ruad and its ap- 
purtenances to secure this payment. Thecompanyisalso bonnd,by 
thecoutract, to perform forlheGovemmeut all that may be required 
of it, of tr.iiisportationand telegrupliing, and to keep its rood a! ways 
in order and readiness to do this. There may be otlier contract ob- 
ligations of the company to the Governmont not here mentioned, 
batthesoarealltjat are important to our iniiuir.T. The Govern- 
ment has delivered ita bonds to the company. The company has 
built the road, owns it, and operates it. Is there nuythin;;; growing 
ont of this contract, alleged is the bill, for which the United States 
is entitled to relief f 

'' One of the allegations of the bill is. that there is due to the 
United States and unpaid, on account of interest on the boads, the 
sum of six million one hundredand ninety-eight thousand and seven 
hundrexl dollars, and that the balmce of interest for which the com- 
pany is liable is r.ipidly accumulating. The bill in tliis case was 
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filed in May, 187% and this Coart decided at its October Tenn, ISTSj 
in & suit between tlie same parties, that the company w:^ not boand 
to pay this iuterest an'H the maturity of the boiids, except eo far aa 
the act nude two special provbiona on that snbject. One of them 
wait that half the cotnpensatioo for transportation, performed for the 
United Slates sliOuUl, as provided by the aubseqnent amended char- 
ter of 1864, be withheld by tlie GroTernment for that purpose. 
Another was a provision that after the road shonid be completed, five 
per cent, of the not earnin^^s of the road should be applied annnally 
to cxtin^aish the debt of the United States." 

'' There is therefore no eronnd for relief on account of money due 
hj defendant to the plaintiff.'' 

" The Government m^tde its contract and bargained for its se- 
curity. It had 11 first lien on the road by the original act of incor- 
poration, which would have made its loan safe in any event. But 
in its anxiety to aecnre the conarructton ot the road, an end more 
important to t^e Government than to any one else, and still more 
important to the people whom it represented, if postponed this lien 
ti another mortgaije, thai the means might be raised to eomplefe it. 
The Government has the second lien, however, audit has the rij;lil 
to appropriate one-half of the price it pays for the iii^e ot the road — 
a very huge saru^-aunually, and five per cent, of the net earnings of 
the road, which may become larger, to the extinction of this debt. 
It is not wholly nureaaouable to suggest that the amount which the 
company may be compelled to pay annually, under these t^To pro- 
visions, will be sufficient as a sinking fai.d to pay the entire debt, 
principal and interest, before it fulls due. 

" It is difficult to see any right which the Grovemment has, as a 
creditor, to interfere between the corporutiou and those with whom 
it deals. It has been careful to look out for itself in making the con- 
tract, and it has the right which that contract gives. What more 
can it ask f It is true that thert iaanaliegaiion of insolvency. But 
in what that insolvency consists ib not clearly shown. It has a float- 
ing debt. But what railroad company has not! It is said it does 
not pay the interest on its debt to the United States. Tr« have 
shown tlutt it oices the United Btatn no money that is due. There 
ia no allegation tliatit docs not pay the interest on all itsown funded 
debt. The allegation, as it is, would be wholly insufficient to place 
the corporation in bankrnplcy, even if that was notforbidden by the 
act under which this bill is drawn. The fitots stated ai-e vtteriu in- 
enffieient to snppori a crcdi^ocV 6i7( 6y the United States. That 
leqnires a judgment at law, an execution issued, and a return of 
nulla bonii. Here there is no judgment, no money due, and no suffi- 
cient allegation of insolvency. 

"Weare unable, therefore, to see any relief which the United .States 
would be entitled to in a court of equi^, under this bill, on acvouul 
of its contract relations with thedetcndaut. 

''In its sovereign or legislative relation to this corporation, *the 
United States has powers, the extent of which it is unnecessary to 
define in tbia case. The two sections of the act, under one of which 
thia suit was instituted^ are exercises of this power. They affeet tne 
interest of the coiiioration in iruportaot particulars. In addition to 
this, Congress might have directed the Attorney -General, by this 

K, as a part of this proceeding, or as ao independent one, to ask 
Court to declare tlie franchises of the Company forfeited. It 
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inl;!ht have ordered a, bill to inqaire if tho Company wab inatilvenfl 
and i{»i>, to wind up its dfiiirs and diatribute its assets. In stiorr 
there fire many modes in which tbe LeKiBlature could have callei! 
into operation the judicial powers known to the law. Bat ithaBU 
done so, and Uiat m ike eonBtattttj/ recurring answer to this bUL" 

The effect of tbe decieioa last given was little more than to afflim.:! 
and sustain that of 1875, which declared that tbe interest accruinga 
on the Government bonds was not a debt for which tbe Comi)aaiM 
■were immediately to provide, and (hat the Government must 
over one-half of tlie transportation charges on its account. 
Government had all the security it intended to exact — a second lied 
on a railroad worth more tlian three timi* the amoimt of ita luaq 
It was not a matter of the leant interest or importance to 
what kind of contracts the roads were built. They were built, aid 
Government had its security, and must wait for the payment of ia 
advances, principal and interest, till thi?y fall duo. The clause 1] 
the act authorizing a suit in its behalf, was intended to be a g 
scoop-net to bring before tbe courts, and iiunish, all offenders, 
the ingenuity of Congress conid not draft an act, nor the skill of tl 
ablest counsel frame a case, which the Suprcmi^ Court would aecfid 
as impugning the integrity and good faith of the Company. 

FOUHTU;— THE TllUliMAN SlXlil^fi-trHD riLL. 

The prece<ling dccisionsare an authoritative interpretation, by tl 
highest tribEnn I in tbe land, ofthe act incorporating tbe PacitioE 
roads, and uf the acta amendatory thereof. The Supremo Court 4I 
the United States ia not only tbe proptr arbiter in all such matterl 
but it was, up to a certain stage, tbe recognized and selected orbibf 
by Government as well as by tbe Eailroad Companies. The relq 
tions of tbe two, growing out of the act of the incorporation, 
substantially settled by the decision of 1S75 ; yet, in the iaco o 
decision, and pending the action brought by itself for tbe purpose a 
OTcrhauling the Union Pacific Bailroad, as well as of tbe aotda 
brought by the Eailroad Company to dctermtne the questio 
earnings, Congress, by the famous "Thurman Bill," passed May fl 
1878, deliberately undertook to ovenide the decision of the Supreiq 
Court, and to seize and withhold a much larser sum than the wh(4 
of the charges for Government transportation and the five per cent, d 
net earnings, uader tbe pretense of establishing a sinkiag fund o 
of the earnings of tho Companies, for the puiposo of retiring t' 
bonds at tlieir maturity. That bill (section 4) provided that : 

" There shall be carried to the credit of the said (sinking) J5 
(created by this act) on the first day of February in eacb year, t9 
one-half of tha compensation for services hereinbefore namer 
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rendered for tbo Government by the said Central Pacific Rnilroad 
Company, not apjilieil iu liquidarion of interest ; and, in adililion 
thereto, tiie said Company sbali^ on said day in eacii j ear, pay into 
the Treasury, to the credit of said aiaidng fund, tbe snm of $1.30U,- 
000, or so much thereof »s shall be neeesSHry to make the five per 
oenttim of the net earnings of its said rond payable to the United 
Statea, utider said act of eighteen hundred and sixty-two, and the 
nhole sum earned by it as coinpensttlion for services rendered for 
tbe ITniled States, together with tbe sum by this section required to 
"be p:iid, amounting in the aggregate to twenty-five i>er centum of 
the whole net earnings of the Eaid Railroad Company, ascertained 
and defined as hereinbefore provided, for the year ending on tbe 
thirty-first day of December next preceding." 

The preceding section required from the Union Pacific Railroad 
Company the aura of $300,000 annually, in addition to one-half of 
the earnings on Government account ; or a sum which, added to 
such half, would equal 23 per cent, of the net earnings of the Com- 
pany. The amount required annually by the Thurmaa Bill from 
each Company is about twice as large as that which each would be 
required to pay by the terms of their Charter. 

The decisions of the Supreme Court of the United States, t'.iat no 
moneys are due from the Pacific Railroad Companies to the Govern- 
ment on account of the advances made by it, and that the only 
amounts it cm claim in future are tbe one-half of charges for trans- 
portation on its account, and five per cent, of the n^ earnings of the 
Companies, and the action of Congi'ess attempting to compel the 
payment of an annual sum nearly twice greater than that required 
by law, present the whole question now in controversy. There is 
no pretense that Government does not hold ample security for every 
dollar it has advanced wiih all the interest tvhich may accnie. With 
such security should not Government be held as much as an indi- 
viJual to the obasrvanco of good faith in the contracts into which it 
baa entered ) Caa it act otherwise ; or rather, are not the rightj of 
the Companies such aa cannot be ovoni Jden by any act of Congress 
of the nature of the Tburnian Bill 1 la it not certain that Congress 
possesses no such power aa it presumed to exerciae by virtue of thia 
Bill i In the construction of contracta to which it is a party is not the 
Supremo Court the sole authoritative tribunal I When Government 
itsdf lias resorted to said tribunal iu vindication of its rights under 
contracts to which it is a party, can it, when the decision ie against 
it, take tbe law into its own bands 1 In the presence of such a 
question, the rightful ownership of a few hundred thousand, or a 
few million of dollars aiuks into utter insignificanoe. It is a ques- 
tion that lies at the very root of society. If the action of Congrosti is 
stand, we are no longer a free people, but the victims of blind pos- 
m or caprice far more to be dreaded than a relentless despotism. 



FiFia ;— THE RIGIIT OF CQXaaSS3 TO ASN'CL THE CHAETEE^ OP T 
PACIFIC HAILROAU COMPASIK9, 

The (inestioas so far p.issed upon by the Supremp Court «■ j 
lated to coQtraettt into wliich the Governrai^nt and tite Railroad | 
Compatiiea liod entered. Tbe ijuestioii of aunulliug or repealiog j 
their charters waa not raised. It mi^ht h^va been raised ; 
when raised, the decision in it, the Cnnrt declared in its jnd^nu*^^ I 
ia the Credit Mobilicr Caae, rested with itself, not with the Guvera- 
ment. There ore rights to be adjudicated upon in proceedings for 0aGh j 
repeal, for the determining of which Congre*8 has no more compcn- 
lency or power than it has for determining rigbtit arising oudor con- 
tracts to which the GoveiBracnt is n party. Congress is not a Court | 
of Law with power to summon and examine witnesses, and, with the 
assistance of juries, to render jadgmentsiu damaj^s, and issue the 
proper processes for their execution. Wherever rights nro reserved 
in a charter granted bj it. Congress must make use of some other 
tribunal than itself for detenaining them, as a condition precedent 
and ahwlutcly necessary to gire any validity to any doclnralioQ of 
repeal of its own. No principle, or rule of procedure, is better recog- 
nized than this under all governments that are not despotisms. 
When Congress has created a cor|ioratiou, and when in theexorcise of 
its proper fonctibns such corporation has raised on its securities, osil 
invested in its works, targe sums of mouej, Congress can no mora 
rcclsim its grants without cause, than it can seize indiscriminately, 
and without an equivalent, the property of any citizen. Ours is a i 
Constitutional Government with a careful and jealous limitation of 
its powers, when the rights of the people are concerned. To deter- 
mine rights dependent upon a charter, Courts of Law must always 
bo resorted to. before which Government and the corporations 
created by it are litigants on equal terms. All are alike within iiM 
domain and restraint of law. Should Congress without any a^udi- 
cation by the Conrts declare the Pacific Railroad Corporations forfeit, 
and proceed to take possession of their roads or property, it or its 
agents would be immedjateiy restrained by a higher law in the 
premises than its own. In all bu'jIi matters the Government ia 
a party, not a court. To be party and judge, would be to make ■ 
the will of the stronger law; — in other words, would override law 
in its relations to all others. This is pure tyranny, which, however 
much it may obtain in Congress, has fortunately its proper corrective 
in the Supreme Court of the United States, to which, when tlie ques- 
tion of right comes before it, the Government of the United States, 
or rather its servants, are just as amcoaUe as the humblest citizen 



It iB not necessary here to refer, at any lenglb, to the wholly un- 
meritud obloquy anH abuse of which, for aeveral years past, the two 
corapaniea have been mode the victimH. It ia doubtful whether a 
more Btriking example of the Ticiaaitudea of public opinion, or jiopu- 
lar caprice, can be found than in the treatment which they havo re- 
ceived. The proposition for the constmotion of a railroad across 
the continent, at the very moment that the nation was in the tbrocB 
of civil war, the event of which seemed wboUy uncertain, was re- 
garded as a forlorn hope, in wliich, as yoa and I well know, none 
but the adventurous could be brought to engage. Well invested 
capital, as well as all conservative minds, shrank back in dismay 
from all eolicitations to engage in the work, which must have been n 
diaostrouB failure but for the fortunate discovery, then not made, of 
coal at favorable points on its line. The companies were allowed 
fifteen years for its completion. TUey anticipated, by eight years, 
the allotted time. Its completion was hailed as the greatest 
achievement of tlie kiud, us it was at the time, of human enterprise 
and skill. The nation rang with pieans sung id praise of those resolute 
and competent spirits to whom it owed so much. The road travers- 
ing more than two thousand miles of unoccupied territory, and 
crossing monntain ranges at elevations far exceeding the loftiest 
summits on the Atlantic slope, has accomplished far more than was 
predicted of or hoped from it. It has filled with busy and prosper- 
ous communities a desert waste, which but foe it must Lave 
still remained a desert waste. It has indissolubly united, as it 
was iotcnded to unite, the two slopes of the continent, and made 
the nation a geographical and commercial, as well as a political and 
social, nnit. It has been the sole condition of opening and develop- 
ing (lie minernl wealtli, now the wonder of the world, of the 
interior of the continent; and is the instromcnt hy which, 
and by which alone, the natiou can resume specie pay- 
ments without drawing froiu or disturbing the reserves ol' the old 
world. In order to reach this great national artery, more than 
ten thousand miles of railroad, costing more than $500,000,000, have 
been bnilt, which, but for it, would not have been built. The in- 
creased value of the property of the country, due to its construction, 
exceeds five times its cost. The direct advantage to the people, re- 
sulting from its construction, exceeds five times the amount of tho 
public subsidy. They could far better lose a sum equaling many 
times tho cost of the line than bo without it. When the projnsi- 
tion of a railroad across the continent was first seriously ]>r<>poeed, 
tlie Secretary of War, in response to a call of the House of Re^ca- 
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ten tatives tinder date of March 18, 1862 (eeo Executive Doctuneat 
80 of that veor), Btntf d thnt tlie anuunl cost of trang|>orlAtiaD 
of troops and maoitiona of war iK'ttveen tLa Mlsaisdppi Eiver 
and the Pacific Coast and interniL'di.ito ppiota cqiinlleil $5,809,- 
431. The cost of transportiug the niaila between ihi? eceaa 
poiatfi was $1,500,000 annuallj, making n totiil expendilnro of $7,-, 
3(tD,431 ansually. The cost to Goveniinent for a siinilnr, and ia fact 
a much greater eerrice, does not, in the atims paid to the raitroadc 
for the past nine years, exceed the Bum of $2,000,000 nnnually. TbA 
saving to Government in the matter of its own tnnsiKirtaLion due 
to their construction has exceeded $5,000,000 annually, or a total 
BUm of $45,000,003. Such saviyigs are among the least advantagaa 
resnlting from their constmction. Bat for this rowl the nation would 
require a military force vastly greater than that now maintained. As 
on instrument for opening the interior of the continent, adding to 
its wealth, and in stimulating its production and trade, the value at 
the Pacific Kailroads is beyond computation. 

It WHS no sooner opeued, howevtr, than the services of th« 
past were speedily forgotten. Those who had accnmplished aacb a 
vast and beneficent achievement, were, in a few short years, trans- 
formed into remorseless Shylocks, gorging upon the life~blood of tho 
nation, deserving the severest punishment that tho law could iuflict. 
Itwasnot enough that all legal tribunals open to the Government wen 
zesorted to. Congress in its zeat outdid the most clamorous patriot aa 
the stamp. It passed an aet to seize outright, and in violation of all 
law, one-quartcrofallthenetcar&iDgsofthetwocompanieB, to be ap- 
plied to debt which willliardly be payable during the present genera- 
tion. Tlie Companies could only yield to the storm, till their rights 
could be vindicated by a higher power tban that of Congr(3s.i itselfl 
By that power, which cannot be impeached for its competency, ita 
taowlcdgo of the law, or as a corrupt receiver of babes, the Com- 
panies liavo been fully vindicated, and now stand iH'foro the world 
■without a blemish, or an insinuation that lias not been fully refuted. 
At tho end of their long struggle for the maintenance of their 
rights, they are, in their determined resistance to lawless oppressioii 
to which in the end every citizen may in his turn be exposed, oa 
njuch entitlol to the gratitude of the pnblic as when they received 
St in 6ueh lull measure, for the great work which, with dauutlesa 
energy and resolution, they carried to a speedy conclusion in tho 
face of ohstacIeH far greater than thoae which ever opposed them- 
aelvea to any similar enterprise. 

I have (he honor to be. 

Very reai)ectfully 

Henky V. Poor. 
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